Introduction
Holmes JA stated in Phame v Paizes 1973 3 397 (A) 420 1 the following, perhaps obiter, regarding the quality of incorporeal things:
The next question is whether the representation as pleaded is incapable of being read as bearing upon the quality of the shares. Now quality is a word with a fairly wide connotation. To preserve the mercantile usefulness of the Aedilitian remedies, I do not consider that the word should be given a restricted meaning. When one speaks of company shares of good quality, 2 a relevant consideration is the percentage return after deducting expenses from income. If one speaks of buying "9 per cent shares", I consider that that can be said to relate to their quality.
This dictum indicates very interestingly the flexibility of the common law in aiming to ensure justice, equity, reasonableness and good faith. These four qualities ultimately arouse academic interest, particularly when Aedilitian remedies are involved -such remedies in the law are limited in number, 3 which may necessitate reasonable extension of a remedy so as to resolve the factual circumstances under scrutiny in order to achieve justice in the commercial world. A fine example under the common law is to be found in the Justinian period where the jurists experienced no difficulty in developing the Aedilitian 4/31 therefore, appropriate to conclude that the common law remedies, dictum et promissum and laesio enormis, share a common characteristic and that is that the true value of the merx differs prior to the contract. To consider the term 'value' within an economic context, different economic formulas or ratios are used to indicate whether incorporeal things could possess 'good' or 'bad' qualities, perhaps, to eschew Justice Holmes' dictum.
Shares

Overview
To determine the characteristics of shares it is important to employ reliable methods to calculate company productiveness, which enable the latter to be compared with any other company's productiveness in the same economic sphere. 8 These methods must be universally recognised otherwise the objective determination of what amounts to 'good' quality shares would be too vague for any interested buyer. Mostly, these methods use net profit as an element to calculate the attractiveness of an investment. A clear example is that of share ratios or share statistics. The downside of net profit is that it only indicates past company successes and is not an element that guarantees future productivity. However, the importance of net profit in relation to past productivity might be illustrated by the ratio below. 
Book value (net asset value)
The calculation of the book value of shares depends on financial information provided by a balance sheet as well as by a disclosure of the total number of issued shares. 10 The main purpose of a balance sheet is to disclose past 8 S v Isaacs 1968 2 SA 187 (D) 196. 9 Bloomfield Company Accounts 118. 10 Donaldson Investments v Anglo-Transvaal Collieries 1979 3 SA 731 H -732 B. Net asset value or book value of shares is calculated as market cap. This is incorrect.
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5/31 liabilities, assets and equity. 11 Equity is calculated by deducting liabilities from assets and then on dividing equity by the number of issued shares, one arrives at the book value per share. If the book value of a share in comparison with other companies in the same industry is higher, this figure could indicate that the company is saddled with fewer liabilities or that the company is creating net profit more effectively -net profit increases equity in the balance sheet. The difference by which equity exceeds liabilities is known as the target debt to equity ratio.
Target debt to equity ratio
The capital structure of any company will consist of equity, assets and liabilities.
The proportion of equity to assets or proportion of equity to liabilities is not uniform for all types of companies, for example, retail, manufacturing and industrial companies. However, all these companies in the different economic spheres must display a sufficient target debt to equity ratio. The greater the proportionality of equity to liabilities, the greater the book value per share.
12
Listed share price
Market forces (or market sentiment) mainly influence the price movement of a listed share. For example, the market sentiment could anticipate an increase or decrease in the future company profitability of a company, which could increase or decrease the listed share price. To avoid sell-offs when the listed price per share decreases, a company which is experiencing profitability difficulties will issue a "profit warning". 13 The latter is simply a statement made by the board of 11 See Cilliers et al. Corporate Law 362 and 407; Berelowitz 1979 De Rebus 199 for a discussion of the differences between "market value" and "market price". 12 Dempsey and Pieters Finansiële Rekeningkunde 69; Correia et al. Financial Management 512. 13 Public commentary Sake Rapport 3. The present writer interviewed PSG Securities Pty (Ltd), Parktown, as a result of the content of this article and is grateful for their explanation of the incorporeal business environment.
6/31 directors explaining the reasons why the company is experiencing such difficulties. It is, therefore, reasonable to conclude that the value of a listed share depends greatly on book value and/or the target debt to equity ratio. This comparison is important for one to be able to understand or to calculate the value of control over a company when a buyer decides to make an offer to purchase.
3
The value of control
Overview
Generally, the terms 'value of a company' and 'value of control' are used as synonyms.
14 In this regard, Beuthin and Luiz rightly contrast this terminology although it should be noted that his example is not conclusive:
There are many reasons why a company might wish to acquire an indirect control over the assets of another company, the target company, by acquiring its shares. For example, if because the management of the target company has not appreciated the true value of its assets, or through lack of skill and poor management has failed to use those assets to optimum advantage, a situation might be reached where the net asset value per share of a company was, say, R2, while the market price of its shares was only R1,25. Should the acquiring company be able to acquire the shares at R1,60, it would gain control over the assets worth 40c per share more. These assets could subsequently be turned to better account or be bonded to raise money for further ventures. Goodwill £160
Total (current price) £1100
In Steyn v Davies the parties negotiated on the purchase price largely in exchange for 24 cows and a bull. 18 In the above example we observe that the business was sold for more than the net asset value owing goodwill. The court, with respect, did not take into account the business principle concerning goodwill and as a result two economic principles were disregarded. Firstly, the court ignored future value and secondly, the uncertainty of the business environment in which a company operates. 19 The next paragraph attempts to explain the commercial principle concerning goodwill and how to calculate future equity/value by making use of the complex economic formula used at present. states: "Then, when a view has been formed about probable future profitability, a factor has to be applied to that in order to arrive at a value of the company." The factor is most likely the "terminal value".
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Purpose of the complex economic formula
Generally the economic formula explains the financial scenario that, if a company increases its turnover while future liabilities remain at least constant, the company will most likely increase in future value owing to added equity. 26 It is accordingly put forward that 407 cents per share could be compared with the forecast book value of shares -gain control over the assets worth 13 c per share more. To calculate whether liabilities (WACC) will be increased in the future depends largely on the capital structure employed in the company at present, as stated by Vigario:
In practice, it is difficult for a company to determine the target debt to equity ratio, but it will be guided by the capital structure of similar quoted companies.
27
But this complex economic formula immediately provokes another question: how accurate is it? As indicated above, added equity depends largely on future forecasts and it is commonsense that the future is not certain but uncertain.
This question leads us to the next element as identified by Beuthin and Luiz.
26 See Dean v Prince [1954] Ch 426 examines the following: "If a business is making a loss, that shows that its assets, regarded as an entity, are not a good investment. A purchaser will decline, therefore, to buy on that basis." 27 Vigario Accounting 285.
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The difficulties of discretion
"I do not consider" and economic consequences in general
Discretion is an instrument to achieve 'fair play'. 31 Grossfeld very interestingly observes the following:
That is why, when talking about 'fair play' we may have different games in our mind's eye. This might trigger different associations and might influence our views as to what we regard as being fair, correct, and within the 'rules of the game'.
32
The French constitutional lawyer de Condorcet interpreted discretion as freedom. Certainly, to a large extent, the South African courts have the freedom to ignore a particular action and to replace the plaintiff's action with another as stated by Wessels j:
…if ordinary goods or chattels are sold as may be bought anywhere, the court will not order specific performance.
33
In the Benson v SA Mutual Life Assurance Society 1986 1 SA 776 (A) the Appellate Division departed from Wessels J in so far as it held that a plaintiff has a right to choose his remedies and this right is not subject to judiciary freedom when a particular action is to be substituted with another. This departure may seem strange, but in order to appreciate this judgment the present writer will briefly refer to the factual circumstances of this case. The plaintiff purchased 171 500 shares, received 107 900 and consequently claimed the difference (63 600 The consequences of unfounded judicial discretion in the commercial world could be far reaching. The ratio between earnings per share and price per share is important in calculating investment attractiveness (price/earnings ratio). According to a financial analyst it will take 2.06 years to equal the price of the share instead of 1.29 years -1.29 years is more attractive to an investor.
34
It is, therefore, very important that courts in South Africa should recognise the 'rules of the commercial world' when they are ignoring or applying remedies so as to prevent the creation of artificial share value or investment attractiveness. 16/31 swap. Business enterprise A is the owner of a fixed asset valued at R200 000.
This asset is located in a high crime area which negatively affects the turnover of the company. Business enterprise B owns a fixed asset in a low crime area, valued at R450 000. Enterprise A swaps its fixed asset with that of B's fixed asset perhaps because company B prefers to conduct business in a high crime area.
38 On the balance sheet of A the fixed asset will be indicated as R200 000 accordingly to the general accounting principles. If the seller of A did not disclose the asset swap prior to the contract, could this be interpreted as a false statement since turnover decreased to R50 000?
Extract from income statement before acquiring the incorporeal thing The precise scope of the extension remained in some doubt. Some of the old authorities applied the rule only to valuable movables, while others suggested no such limitation. Until 1949 the South African case law showed no hesitation in applying it to movables, but there were dicta importing the restriction to valuables. Indeed, in one case it was applied to the sale of goodwill, 40 an incorporeal. The question of what constituted a 'valuable movable' remained unanswered. Was there a specified value, or was it relative to the means of the party? Voet, though he mentioned the limitation did not refine it, but in one passage he treated an article worth 10 aurei as being valuable. In the decision at first instance in Tjollo Ateljees Bpk. v. Small, the Court refused to commit itself to an answer, but held that goods worth ₤10 were valuable. In 1949 this case was unanimously reversed by the Appellate Division. Laesio enormis as a whole was condemned by all the judges, while the extension to movables, especially by Voet, was strongly criticised by Van den Heever, JA and Schreiner, JA, thought that the doctrine was confined to immovables.
41
The above dictum reveals the difficulties to achieve equity in the commercial world to allow the buyer a reduction of the purchase price because of innocent misrepresentation that cannot be made good. Is it possible to make misrepresentations regarding the future? Roman jurists indicated that there are 42 In such an event, innocent misrepresentation has no legal foundation that true value should prevail. For our purposes, only a compromise and speculative sales are important for discussion.
Speculative sales
Overview
The Roman law principle, which has been disregarded in recent years, is that of emptio spei (hope of a thing). Concerning the legal nature of emptio spei,
Professor Kerr refers to Pomponius (English translation) as persuasive authority:
Sometimes, indeed, there is held to be a sale even without a thing, as it was, a chance. This is the case with the purchase of a catch of birds or fish or of largesse showered down. The contract is valid even if nothing results, because it is a purchase of a hope.
Professor Kerr explains the relevance of Pomponius' dictum in modern times furthermore as follows:
[G]enerations of students have learnt that one can buy a spes … and have wondered about the relevance of their newly acquired knowledge because no-one nowadays hears of anyone throwing largesse or buying hope of a fisherman's or fowler's catch… 43 The words 'sale' or 'buy' are often thought to be synonymous as far as the essentialia of a contract of sale are concerned, which is a popular misconcept- 
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technically the merx in the sale agreement. It is furthermore argued by Naudé that the German construction alters the legal nature of shares and should be viewed cautiously -incorporeal things being characterised as corporeal. 48 His argument is ruthlessly criticised by fellow academics. 49 The present writer concurs with Naudé, based on the idea that the substance matter of a forward contract is inherently different from a contract of sale. In a contract of sale the substance matter is red cherries (corporeal) but in a forward contract the substance matter is the future (incorporeal) value of red cherries -substitute red cherries with shares and the German construction immediately discloses its imperfection because the acquisition of incorporeal things is the acquisition of a hope. In Novick v Comair the court paid attention to two expert opinions (those of the auditors Potter and Chapman) where they stated that the best method to value a business is the ability of the company to produce or to create future value ('added equity'). 
Conclusion -acquisition of incorporeal things
There are certain things in the commercial world which do not possess true value and they are the five exceptions discussed earlier -rule of leasio enormis.
Why should the Aedilitian remedies be treated differently in this regard? It is, therefore, of interest to note that equity is preserved in the commercial world for not allowing a reduction of the purchase price of an incorporeal thing because of the impracticality to construct misrepresentation of an incorporeal thing since the acquisition is based on hope.
51
In conclusion, brief mention is made of the following innovation and/or the creativity that the contractual parties could bring to bear. The parties could employ an expert or arbitrator (receptum arbitrii) to establish whether the The lessor shall sell to the lessee who purchases herewith the business known as "THE ECONOMIC DAIRY" aforesaid, all goodwill appertaining thereto …….. for the price of £1100 (ELEVEN HUNDRED POUNDS) sterling, payable to the lessor at PRETORIA on the 1 st December, 1925. 60 Instead, with respect, goodwill would force us to take note of the future prospects of this business. This would allow us to conclude that the four cows (undisclosed calving) would only temporarily be unable to produce milk, but in the future four additional cows will contribute positively to the future production of milk (future value).
In Phame v Paizes the court did not consider the concept 'economic life' and as a result the dictum et promissum comprised the corner stone of that judgment. 
